What is the effect upon a statute of a judicial decision that the statute is unconstitutional? What of the acts of persons who have relied on the statute before the decision of unconstitutionality was rendered? The practical effect of the answers which are to be given to these questions may be illustrated by two types of cases which have been before the courts of Indiana or the courts of other states. Suppose in the first place that an officer arrests a person by virtue of authority granted in a statute. The person arrested attacks the constitutionality of the statute. The court decides that the statute is unconstitutional. Then the person who has been arrested brings an action of damages against the officer. Can the officer plead the statute under which he acted, in justification for his act? Suppose in the second place that a municipality floats a bond issue. The statute under which the bonds are issued is assailed in the courts and they decide that it is constitutional. Six months later the state court decides that the statute is unconstitutional, and reverses their former decision. Can the holder of the bonds recover in an action against the city? Does a declaration of unconstitutionality have the effect of repealing a statute or does the statute become inoperative from the time of the decision which declares it unconstitutional, or is the statute to be considered void ab initio from the date of the purported enactment of it by the legislature? It is with the answers which the courts have given to these questions and others which have been presentd by actual cases that the writer will deal. This paper will consider only those cases involving total unconstitutionality and will not attempt to handle the cases of partial unconstitutionaliy. 1 The Supreme Court of Indiana has said that if a statute is unconstitutional it "is no law, and cannot be used to give appellee a right of action against appellant."1 2 And again, in passing upon an amend- ment to a statute which was held to be unconstitutional, the court said in Carr v. State, 3 "An act which violates the Constitution has no power and can, of course, neither build up or tear down. It can neither create new rights nor destroy existing ones. It is an empty legislative declaration without force or vitality." In accordance with the views expressed above it is held in Indiana that a repealing act which is unconstitutional can have no effect upon the statute sought to be repealed and the previous statute remains the law as though the legislature had not made any attempt to change it. 4 In the very interesting case of Johnson v. The Board etc., 5 in which a statute was held unconstitutional because it impaired the obligation of contracts, the court was asked to pass upon the question whether fraud had been used in the procurement of the passage of the statute in the legislature. The court refused to pass upon this point because it was clear that if no statute whatever had been passed no question of fraud could have arisen. The statute before the court was unconstitutional. An unconstitutional statute is absolutely void and to be considered as though it had never been passed. Therefore, the court argued, no question of fraud could arise in connection with this statute.
That an unconstitutional statute is to be considered as though it had never been enacted by the legislature is also the view of a number of other courts. For example, the United States Supreme Court has said," "That act was therefore as inoperative as if it had never been passed, for an unconstitutional act is not a law, and can neither confer a right or immunity nor operate to supersede any existing valid law." And an appellate court of Texas 7 has said that an unconstitutional statute "is of no more force or validity than a piece of blank paper," while the Minnesota court" has expressed the same idea by stating that it "is simply a statute in form, is not a law, and under every circumstance or condition lacks the force of law."
In accord with this doctrine that a statute which is declared unconstitutional is void ab initio it has been held that a person accused of a crime and convicted under an unconstitutional statute is entitled to a reversal and as a consequence, his freedom. This is true even though the accused pleaded guilty,° and even though the defective statute related only to the term of court at which the accused was tried,"' having no relation to the substantive law under which he was tried. The same rule has been applied to judgments rendered by a court in civil cases.' 2 It has also been held that unconstitutional statutes which purported to incorporate' 1 3 or disincorporate 4 municipaites fail entirely to accomplish their purpose and as a result of this the taxes which are paid to the city may be recovered. 15 However, it should be noted that the courts have gone far to defeat the recovery of taxes paid under statutes which prove to be unconstitutional by holding that if the taxes were paid voluntarily they cannot be recovered. 16 If the taxes were paid involuntarily, however, they may be recovered. (1923) Ga. 120 S. E. 120, the court held that the taxes could be recovered from the collector when they were paid under protest, because the protest was said to constitute notice to the collector that he pays away the taxes at his own peril, for he knows they will be contested. The collector is given this consolation, "Besides, should there be any recovery against the defendant, the legislature should and doubtless will, reimburse the defendant, as the state has received the money raised by the exaction of this tax." Several cases are reviewed in the course of the opinion. An interesting application of this doctrine that an unconstitutional statute is "fatally smitten at its birth' ' 7 is to be found in those cases where a person seeks to enjoin the threatened enforcement of some state statute which he alleges to be unconstitutional. The defence was often interposed in these cases that this was in effect a suit against the state and therefore within the prohibition of the eleventh amendment to the United States Constitution. The federal courts have held however, that these suits are not prohibited by that amendment ftnd have enjoined the threatened enforcement of the state statutes under proper circumstances. 8 In reaching this result the courts have reasoned that if the statute is unconstitutional it must fall. When the statute falls the defendant officers are left "standing naked, as individuals clothed with no power emanating from the state, and thus viewed and considered alone as individuals assuming to act under the guise of law where no law exists; . . . "'9 And of course it follows in a most satisfactorily logical manner that the person threatening irreparable damage may be restrained in his private capacity.
It must not be imagined from the foregoing statements that all of our courts are in agreement as to the effect of unconstitutionality. Thus far we have examined situations in which there has been no particular conflict amongst the courts as to the effect of unconstitutionality. But so soon as we pass to the other situations which have been presented to the courts involving this point we find the decisions in conflict. The cases thus far have illustrated the view that a statute is absolutely void and never had any legal existence and that consequently any acts done in reliance on such an unconstitutional statute are not protected in any way. Neither the statutes nor acts done under them have any legal sanction under this view.
Take for example the question whether an unconstitutional bounty statute leaves a sufficient moral or equitable obligation on the state to justify the appropriation of public moneys which have been raised by taxation. Some courts have held that such an appropriation is constitutional when the object of it is to recompense officers or private individuals who have suffered because of the statute. 0 Other courts have refused to uphold such an appropriation because they insist that no moral obligation can be raised by an unconstitutional statute.
2 '
The Louisiana court has decided that an unconstitutional statute cannot create a natural or conscience obligation under the provision of the Code governing those obligations. 22 On the other hand it was held in Arkansas recently that the fact that work was done under an unconstitutional statute does not prevent recovery from a road district on quantum meruit. 23 Another point on which the courts are in conflict is the effect of an unconstitutional statute which purports to create a public office. In the leading case on this subject, Norton v. Shelby County, 24 Justice Field said, "An unconstitutional act is not a law; it confers no rights; it imposes no duties; it affords no protection; it creates no office; it is, in legal contemplation, as inoperative as though it had never been passed." While this probably represents the weight of authority on this point of law, there is nevertheless considerable authority which holds to the contrary. In Kentucky it has been held that a judge appointed under an unconstitutional statute is a de facto officer and that his acts are valid until the unconstitutionality of the statute has been declared.
And in a Mlaine case a special attorney who was appointed for the state under an unconstitutional statute was held to be a de jure officer and his acts were to be treated as valid because they were said to have been done with color of authority." In the course of the opinion in the last cited case the court quoted with approval the following statement from Lang v. the Mayor, 2 " which is perhaps the leading case in opposition to Norton v. Shelby County referred to above, "Every law of the Legislature, however repugnant to the Constitution, has not only the appearance and semblance of authority, but the force of law." Here we have set forth a doctrine that a statute which is declared unconstitutional is inoperative only from the time of the decision and not from the time of its purported enactment. This view is of course opposed to the views expressed by the Indiana court in the cases cited in the first paragraph of this paper. There is perhaps no instance where these two views come into clearer relief or sharper conflict than in the type of case of which the famous Indiana case of Sumner v. Beeler 28 is an illustration. In the case of Sumner v. Beeler the plaintiff had been arrested under a statute which the court decided to be unconstitutional. It is not possible to tell for a certainty whether the arrest had been made before the statute had been declared unconstitutional or not, but the court seems to assume that it was, and writers have assumed that such was the case 20 The defendant officer was held liable in an action for damages. In the course of its opinion the court said, "All persons are presumed to know the law, and if they act under an unconstitutional enactment of the legislature, they do so at their own peril, and must take the consequences." Two cases from other jurisdictions in which there was no doubt but what the acts complained of were committed before the statute was declared unconstitutional will serve to further illustrate the application of the doctrine of the Beeler case. In Campbell v. Sherman, 30 the Wisconsin court was asked to pass upon these facts. The defendant sheriff (acting through a deputy) seized a steamboat belonging to the plaintiff under a writ from the Circuit Court of the state for the purpose of enforcing a maritime lien. The steamboat was destroyed by fire. The statute which authorized the issuance of the writ was declared unconstitutional. In an action for unlawful seizure and conversion the sheriff set up as a defence the statute which had been relied on in the proceedings. The officer was held not to have any defence. In the Massachusetts case of Kelly v. Bemis, 31 a Justice of the Peace issued a mittimus under a statute which was later held unconstitutional. The Justice of the Peace was held liable in an action in trespass.
In an Iowa case 3 2 however, the court held that in such a situation as that involved in the Massachusetts case last mentioned the Justice of the Peace was not liable for a mistake in judgment as to the constitutionality of a statute. And in the Washington case of Shafford v Brown, 33 a fruit inspector destroyed apples under the authority of an unconstitutional statute. He was held not liable in a subsequent action by the owner of the apples. In accordance with the two views set forth above regarding the liability of officers there are two lines of cases on the liability of individuals for their acts in aiding an officer who acts under an unconstitutional statute. 3 And this decision is not rested upon the lack of criminal intent, but rather upon the effect of unconstitutionality. A private person seems, however, to have been held liable in a criminal action for acts committed under an unconstitutional statute. 36 One of the reasons assigned by the courts who hold the officer civilly liable in these officer cases is that noted in connection with Suminer v. Beeler, that everybody is presumed to know the law. A query might be raised whether this maxim refers to a knowledge of the rules of law or whether it also extends to a knowledge of what the courts are going to decide. One may know the rules of law very well but still guess wrong on the question of whether a court was going to hold a particular statute constitutional or unconstitutional. In other words, does the term "law" as used in this maxim include judicial decisions ? 3 7 Another point that is sometimes stressed is that of a writ or statute being clear on its face, either clearly valid or clearly invalid. When this test is attempted to be applied to the constitutionality of statutes one is immediately struck with the futility of such a test. When three judges hold it clearly unconstitutional, or vice versa, does this not seem to be hairsplitting? Another reason sometimes advanced in the cases is that the executive and legislative departments of the government are circumscribed by constitutional limitations and that one of the reasons for such limitations is to protect the rights of the individual against just such excesses of authority as are involved in these cases. The feeling that the executive department of the government was the personification of tyranny was still strong in the minds of the people and the courts during the last century and is not yet wholly eradicated. The founders of the state governments put their faith in the legislatures but a century of experience has resulted in a very considerable distrust of them also, as is reflected 770, where the court said, "It is true that, as a general rule, ignorance of law cannot be urged as an excuse for a wrong, but we think in this case that it was competent for the defendant to set up, as a defense or partial defense to this action, the acts of the commissioner under this statute and that the acts done by the defendant were done under the direction or orders of the commissioner." It has been held that a person who takes land under a statute granting him the power of eminent domain is liable in an action for trespass if the statute turned out to be unconstitutional. by the detailed bill of rights and other numerous procedural and financial restrictions imposed upon the legislative department by almost every state constitution. The courts very naturally have come to regard themselves as the guardians of the rights of the people which are in constant danger of being invaded by the legislature or the executive.
The courts which refuse to hold officers civilly liable in the above mentioned situations argue that a statute should be presumed to be constitutional until it is declared to be otherwise. They call attention to the statements made by practically every court to the effect that they will not pass upon the constitutionality of statutes unless it is essential to the disposition of the case in hand and that they will regard the statute as constitutional until its unconstitutionality is demonstrated beyond a reasonable doubt.
3 8 These courts insist that this so-called presumption should mean something and that not only the judgse are to have the benefit of it. After all, does it not seem sound to give private individuals and ministerial officers the benefit of the view that statutes are to be obeyed until they are declared unconstitutional? Is this not especially so when one remembers that hundreds of statutes are declared unconstitutional because of technical or procedural defects, and not because they violate the rights of individuals. This was the case in Sumner v. Beeler, for there the sheriff had not guessed that the title was defective when compared with the body of the statute. 39 We do not allow private individuals to resist an unconstitutional statute vi et armis, 4° and in many states we do not allow ministerial officers to question the statute in defending against amndamus proceedings. 41 to be unconstitutional, and he is liable if he refuses to act when the statute turns out to be constitutional. 4 2 One cannot but feel that the officer gets the worst of it whichever way he turns. On the other hand, the judges of the courts of general or appellate jurisdiction are not liable for a mistake in judgment as to the constitutionality of a statute. 4 3 On the whole, the writer cannot help but feel that the suggestions made by a note writer in this connection are sound when he says 1. the statute should be presumed to be constitutional, 2. that the statute should be obeyed by individuals and officers till it is declared unconstitutional, 3. that if there is anything in the nature of the office or of personal interest to entitle him to it, the officer should be allowed to question the statute. 44 Should we not cease regarding the legislature with such suspicion and let those persons whose rights are alleged to be violated assert the unconstitutionality of the statute? So far as the courts are concerned the government now starts the race with a handicap. It is submitted that the cases opposed to Sumner v. Beeler embody the sounder rule.
There still remain a number of situations in which the application of the theory that the statute is void ab initio should be tested.
1. Suppose a case where the court declares a statute unconstitutional today, and then six months hence reverses this decision and decides that the statute is constitutional. If the void ab initio doctrine be applied the first decision would leave a situation similar to that de-W. Va In either case, if the officer plead the authority of an unconstitutional law for the non-performance or violation of his duty, it will not prevent the issuing of the writ. An unconstitutional law will be treated by the courts as null and void." And again, in Huntington v.
Worthen, (1886) 120 U. S. 93, 30 L. Ed. 588, the court said, in discussing a complaint that the board of assessment commissioners had not complied with a statute which was claimed to be unconstitutional, "When, therefore, under the advice of the Attorney-General, the board or railroad commissioners treated as invalid the direction of the statute . . . it obeyed the Constitution rather than the Legislature. It may not be a wise thing, as a rule, for subordinate executive and ministerial officers ot undertake to pass upon the constitutionality of legislation prescribing their duties, and to disregard it if in their judgment it is invalid. . . . but still the determination of the legal tribunals can alone settle the legality of their action." The court warns also, that inconvenience to the public and risk to themselves might result if officers were to set themselves up as judges of the validity of the statute. scribed by the Indiana court, as though no statute had been passed. The first question that arises then is how does it happen that there is any statute for the court to consider in the second case? The second point which presents itself is what happens to the statute under the second decision if it be regarded as still on the statute books after the first decision? All courts seem to agree that the void statute (if such a contradiction be permitted) is resurrected and is effective as from the date of its enactment. 45 . The purported enactment which was said to have been fatally smitten at its birth by the constitution has by some legal hocus pocus been cured of its congenital disease. This is also the Indiana rule. 46 2. Suppose on the other hand a case in which a statute is declared to be constitutional today. Six months hence it is held to be unconstitutional. If the doctrine of void ab initio be applied the statute should be rendered inoperative from the date of its attempted passage by the legislature. But let us suppose in addition in this case that a municipality had floated a bond issue which had been sustained by the first decision. In handling this sort of a. situation the federal courts have held that the statute is to be regarded as constitutional so long as the decision sustaining the statute was in force. Rights which have vested in reliance thereon may not be divested by the second decision. 47 The second decision renders the statute inoperative only from the date of that decision. At this point one wonders whether the Indiana court really meant what it said when it propounded the theory that in-these cases of constitutional or unconstitutional statutes the court had nothing to do with the invalidating of the statute but merely expounded a fact which had always existed, namely, that the statute was contrary to the constitution. 8 As indicated above, the Indiana court itself has changed its mind as to the meaning of at least one article of the constitution. To state the process in that way is stating it too simply. As pointed out so ably by another, 49 the process of construction and interpretation are much more complicated than is indicated by the statement of the court alluded to above.
3. Suppose a state statute is declared to be contrary to the constitution of the United States. Then by subsequent action of congress the states are allowed to enter the previously prohibited field. If the statutes of the states on this point were to be considered in force it would seem that they must have been re-enacted. But the courts hold that they are revived without re-enactment by the state legislature. The courts point out that they cannot repeal statutes and that the statutes are not absolutely void, but remain on the statute books.
4. Suppose a statute which has been declared unconstitutional is amended by legislative action so as to cure the defect which was found in it. Will the statute then be in full force and effect? Or suppose it is the provision of the constitution which has been changed so that the statute would not contravene it in its new form. In the answers given to these two questions by the courts there is a conflict of decisions. Those courts who treat the statute as void ab initio should naturally hold that subsequent statutory or constitutional changes cannot cure the defective statute. But they do not always seem to be consistent in this, and the cases divide into several illogical groups on these questions.' 49 Gray, The Nature and Sources of the Law, (2ed.) p. 171. That writer says in this connection, "A judge puts before himself the printed page of the statute book; it is mirrored on the retina of his eye and from this impression he has to reproduce the thought of the lawgiving body. The process is far from being merely mechanical; it is obvious how the character of the judge, and the case of his mind must affect the operation, and what a different shape the thought when reproduced in the mind of the judge may have from that which it bore in the mind of the lawgiver. This is true even if the function of the judge be deemed only that of attempting to reproduce in his own mind the thought of the lawgiver . . See also note, 60 L. R. A. 564.
5.
Let us consider two cases in the law of crimes. First, let us suppose that a person is convicted under an unconstitutional statute. We have noted previously that the usual result in such a case is to free the accused person. Now let us suppose that an indictment were brought against this person under a statute which is constitutional. He sets up in defence his prior indictment and trial under the unconstitutional statute. It has been held that if he acquiesced in the first trial he may not be tried again, under the prohibition of double jeopardy.
5 2 In the second place let us suppose that an insane person is committed under an unconstitutional statute. Is he set free when the unconstitutionality of the statute *is determined? He is not. 58 But is there really much more reason why an insane person should be restrained of his liberty under an unconstitutional statute than a murderer who pleads guilty? The latter escapes, but the former does not. Should not both of them be placed in such a position that they are no longer able to threaten the community? But the prize winning case in the realm of criminal law seems to the writer to be that of In re Medley,-" wherein the prisoner was set free because a state statute which was declared to be unconstitutional because ex post facto was held to have repealed the previous state statute which had covered the subject. Here certainly is a repudiation of the void ab initio and in toto theory with a vengeance.
From the above review of the cases involving the effect of unconstitutionality it will be seen that the courts usually choose one of two alternatives. They may follow strictly the view that an unconstitutional statute is void ab initio and refuse to recognize the validity of any acts done in reliance on the statute. This sometimes leads to socalled strong decisions, decisions contrary to sense and justice. Or they may choose to modify the general rule which they may have previously enunciated, or refuase to apply it to a particular situation. There are two views that are discernible in the foregoing cases. One view is that just mentioned, that the statute is as though never passed. The other is that the statute is as though passed, is to be relied upon, and to be regarded as law until the statute is declared unconstitutional. There are some situations where the courts are willing to follow the void ab initio doctrine, but they are not so very numerous. There are other situations in which the courts are in conflict whether the statute is to be treated as void from the beginning or not. another group of situations in which all courts refuse to adhere to the doctrine that the statute is void from the beginning. From this it can be seen that it is impossible to lay down as a general rule that an unconstitutional statute is void, or is to be treated as no law. As a matter of fact there are as many cases or more, and as many situations or more, where the courts hold the statute inoperative only from the date of the decision as there are that hold it void from the beginning.
There is, however, another phase of the subject which is suggested by the group of cases of which Shephard v. Wheeling 55 is an example. In that case the court said, " . it does not annul or repeal the statute if it finds it in conflict with the Constitution. It simply refuses to recognize it, and determines the rights of the parties just as if such statute had no existence. The court may give its reasons for ignoring or disregarding the statute, but the decision affects the parties only, and there is no judgment against the statute. The opinion or reasons of the court may operate as a precedent for the determination of other similar cases, but it does not strike the statute from the statute book; it does not repeal . . . the statute. The parties to that suit are concluded by the judgment, but no one else is bound. A new litigant may bring a new suit, based upon the very same statute, and the former decision cannot be pleaded as an estoppel, but can be relied on only as a precedent. This constitutes the reason and basis of the fundamental rule that a court will never pass upon the constitutionality of a statute unless it is absolutely necessary to do so in order to decide the cause before it."
In the opinion of the Indiana court in the case of Pierce v. Pierce,56 previously referred to, the court assumes that in the two previous cases which were discussed the same statute was involved. What actually happened was that in the first case 57 where the statute was declared unconstitutional there was a different statute involved than in the second case 58 where another statute was declared constitutional. The court had before it in these two cases two different statutes, both containing the same defect, and both cases turned upon the construction of the same constitutional provision. The court construed the constitutional provision differently, not the statutes, in these two cases. Then in the Pierce case the court says that the rule is that where a statute which has been held unconstitutional is subsequently held constitutional, the statute is to be treated as a valid statute from the date of its enactment. This question was not presented by the facts of the case, however. It may be that the court was thinking in terms of the constitutional provision instead of in terms of the statutes involved.
This raises an interesting and somewhat important question. Suppose a statute is declared unconstitutional today. Is every statute on the books which contains that same infirmity to be deemed unconstitutional also? Or does the declaration of unconstitutionality affect only that particular statute which was before the court? There are cases which seem to imply as the Indiana case does, that the broader effect is to be given to the decision. 5 9 When one stops to analyze the decisions and the theories underlying them he is confronted with a considerable task. The usual explanation of the process of declaring statutes unconstitutional is that there is on the one side a body of paramount rules and principles. These are collectively denominated the constitution. Then there is another body of rules which are denominated statutes. It is not so important here whether we regard the constitution and statutes as law or as sources of law. 60 In the decision of a given case the courts must apply a rule. Here are two rules, or sources of rules. The rule found in the constitution must prevail. But the question still remains, what becomes of the other rule? Is it still a rule, only held in abeyance? Or is it entirely abrogated forever, unless the legislature which gave expression to it in the statute shall again express its will in another statute? It is quite clear why statutes are declared unconstitutional in many instances. But it is not so clear why it shall be said that the statute is entirely abrogated by a decision of a court that it is unconstitutional. Perhaps we will need to peer deeper to find the reason which caused the courts in the early cases to hold that the statute was void ab initio. Law does not consist only of rules of conduct.
6 ' But it so happens that it is this phase of the content of the term that we have in the recent past (1) a number of legal precepts more or less defined, the element to which Bentham referred when he said that law was an aggregate of laws; (2) a body of traditional ideas as legal precepts should be interpreted and applied and causes decided, and a traditional technique of developing and applying legal precets whereby these precepts are eked out, extended, restricted, and adapted to the exigen-stressed the most. In the minds of many judges is often to be found the outline of an ideal pattern towards which they seek to make the law move. This is as it should be. Constitutional law and constitutional interpretation are often as much affected by the views we entertain on the subject of government as by our ideas of strict law. Is it not only reasonable to expect, therefore, that the judges will be influenced by their ideas of government in the making of decisions in this field'? Could the human mind so operate as to exclude it? If there be any truth in this view it may be that here is some light on what caused the early courts to hold that the statute was not only inoperative from the decision, but from the time of purported enactment. The American ideal of government during the past century was and still is that there are three departments of government, each with its own functions and powers. The constitution prescribes the limits of each. Neither of them should overstep these limits. In these cases under review the courts find that the legislature or executive department has overstepped its bounds. In an ideal system they would not do this, and so the judges in the early cases decided to treat these excesses as though they had never happened, because they should not have happened. The problem was viewed and treated as one of legislative power or capacity. This may offer a partial explanation for a rule which seems to be rather ill-suited to modern conditions. It is submitted that the view set forth in the Shephard case, 62 more nearly describes what actually takes place in the majority of situations which the courts meet in this branch of the law than do any of the other explanations offered.
In view of the cases reviewed above one is a little surprised to find the doctrine of void ab initio stated as the universal and unqualified rule by so eminent an authority as Cooley, in his work on CONSTITU-TIONAL LImITATIONS, 0 3 "When a statute is adjudged to be unconstitutional, it is as if it had never been. Rights cannot be built up under it; contracts which depend upon it for their consideration are void; it constitutes a protection to no one who has acted under it, and no one can be punished for having refused obedience to it before the decision was made." That this statement is not in accord with the cases would seem clearly right from the above review of both federal and state cases. It illustrates, however, the persistence with which even eminent text writers will cling to the view that unconstitutional statutes are void ab initio.
cies of administration of justice; (3) a body of philosophical, political and ethical ideas as to the end of law, and as to what legal precepts should be in view thereof, held consciously or subconsciously, with reference to which legal precepts and the traditional ideas of application and decision and the traditional technique are continually reshaped adn given new content or new application." p. 645. Each of the three articles deals with one of these elements.
02 See note 55 and cases. 03 (7ed.) p. 259 and note 2. Several of the cases cited in this note do not bear out the broad statement quoted above.
